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WRITTEN EX PARTE OF CORE COMMUNICATIONS, INC.

Core Communications, Inc. (“Core”), by its undersigned counsel, submits this
written ex parte presentation in the above-captioned proceedings. At the outset, Core notes that
its petition was granted by operation of law on April 27, 2007 when section 160’s one-year
deadline lapsed without the Commission either: (1) denying Core’s petition or (2) finding a 90-
day extension of the statutory deadline necessary to meet the requirement of section 160(a).!
Notwithstanding that statutory grant, Core anticipates that the Commission will make some type

of binding (issue an order) or nonbinding announcement (issue a press release or announce a

! 47 U.S.C. § 160(c). On March 1, 2007, the Bureau sua sponte issued an order purporting

to extend the section 160 deadline by three months. On March 28, 2007, Core filed an
Application for Review of that Bureau Order, and in the Application, Core expressly noted that
the Bureau’s action on purported delegated authority was improper. As Core explained, to the
extent that the Commission did not want Core’s petition deemed granted by operation of law,
Core invited the Commission either to (1) resolve Core’s petition on the merits within the
statute’s one-year deadline or (2) issue an order setting forth a reasoned explanation as to why an
extension of the twelve-month statutory deadline was “necessary.” The Commission did neither,
and as a result, Core’s petition was deemed granted at the expiration of the one-year statutory
deadline, April 27, 2007.
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vote) regarding Core’s petition at some undefined point in the future. Of course, the
Commission is well aware that even if the 90-day extension is valid, the Commission must issue
a final, judicially reviewable order prior to the expiration of the statutory deadline in order to
prevent Core’s petition from being deemed granted by operation of the stétutory remedy
contained in section 160. To the extent the Commission plans to do something as a claim to
deny Core’s already-granted petition, the Commission must take into account the discussion
presented herein, which summarizes the record and incorporates recent, related filings before the
Commission submitted by carriers participating in this proceeding” If the Commission
somehow takes a different view, it should explain that too.

I INTRODUCTION AND SUMMARY

The Commission has noted that Congress’ goal in passing the 1996 amendments
to the Communications Act was “to establish ‘a pro-competitive, de-regulatory national policy
framework.” “An integral part of this framework is the requirement, set forth in section [160] of
the 1996 Act, that the Commission forbear from applying any provision of the Act, or any of the
Commission’s regulations, if the Commission makes certain specified findings with respect to
such provisions or regulations.” Indeed, under section 160(a), “the Commission is required to

forbear from any statutory provision or regulation if it determines that: (1) enforcement of the

2 Specifically, Core incorporates explicitly and by reference the comments related to

section 251(g) filed in CC Docket No. 02-39.

3 Petition of Qwest Communications International Inc. for Forbearance from Enforcement

of the Commission’s Dominant Carrier Rules as they Apply after Section 272 Sunsets,
Memorandum Opinion and Order, 22 FCC Rcd. 5207, 948 and n.135 (2007) (citing Joint
Explanatory Statement of the Committee of Conference, S. Conf. Rep. No. 230, 104™ Cong., 2d
Sess. 113 (1996)). |

4 Id., 148.
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regulation is not necessary to ensure that charges, practices, classifications, or regulations are just
and reasonable, and are not unjustly or unreasonably discriminatory; (2) enforcement is not
necessary to protect consumers; and (3) forbearance is consistent with the public interest.”> In
making its determination under section 160(a), the Commission must also consider pursuant to
section 160(b) “whether forbearance from enforcing the provision or regulation will promote
competitive market conditions.”® More specifically, section 160(b) directs the Commission to
“consider whether forbearance from enforcing the provision or regulation will promote
competitive market conditions, including the extent to which such forbearance will enhance
competition among providers of telecommunication services.. .27 Under 160(c), the
Commission must deny, in whole or in part, a forbearance petition with a judicially reviewable
writing, and if the Commission does not do so, a petition is deemed granted.®
In its April 27, 2006 petition, Core requested that the Commission, with respect to
all telecommunications carriers, forbear from section 251(g) rate regulation and section 254(g)
rate averaging and integration. More specifically, with respect to section 251(g), Core’s petition
requested that the Commission forbear from enforcement of:
e Section 251(g) of the Act, and related implementing rules to the
extent they apply to or regulate the rate for compensation for
switched “exchange access, information access, and exchange

services for such access to interexchange carriers and information
service providers,”9 pursuant to state and federal access charge

> Id
6 Id,
7 47 U.S.C. § 160(b).
8 47 U.S.C. § 160(c).

? 47 U.S.C. § 251(g).
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rules; and
e Any limitation, by FCC rule or otherwise, on the scope of section
251(b)(5) that is implied from section 251(g) preserving receipt of
switched access charges.l0
With respect to section 254(g), Core’s petition requested that Commission forbear from that
statutory provision, and its implementing rules related to rate averaging or integration.

In its petition and in other filings before the Commission, Core amply
demonstrated that its petition satisfies section 160’s standards vby any reasonable measure and
under any burden of proof. Core demonstrated that rate regulation preserved under section
251(g) and section 254(g) rate averaging and integration has served only to enable regulatory
arbitrage by incumbent local exchange carriers (“ILEC”). Preserving ILEC regulatory arbitrage
at the expense non-ILEC carriers certainly is not necessary to ensure that the charges, practices,
and classification of carriers are just and reasonable. Preserving ILEC regulatory arbitrage is
certainly not necessary to protect consumers, nor is preserving ILEC regulatory arbitrage
consistent with the public interest. Similarly, preserving regulatory arbitrage by ILECs does not
“enhance” competition. As a result, Core’s petition satisfies section 160(a)’s three-pronged test
and 160(b) competition analysis.

Of course, none of this could be surprising to the Commission or the industry, and

Core demonstrated with the Commission’s own findings that its forbearance petition satisfies the

10 See Implementation of the Local Competition Provisions in the Telecommunications Act

of 1996; Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and
Order, 16 FCC Rcd. 9151, 9168 (rel. Apr. 27, 2001) (“ISP Remand Order”), rev’'d on other
grounds and remanded, WorldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002), cert. denied, 538
U.S. 1012 (2003). Five years later, the Commission has taken no action to resolve the
WorldCom remand.
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requirements of section 160. The Commission explicitly and repeatedly has recognized that
maintaining a section 251(g) “carve out” for telecommunications otherwise subject to 251(b)(5)
creates regulatory arbitrage. As the Commission aptly noted well over two years ago:
[R]egulatory arbitrage arises from different rates that different types of
providers must pay for essentially the same functions. Our current
classifications require carriers to treat identical uses of the network
differently, even though such disparate treatment usually has no economic
or technical basis. These artificial distinctions distort the
telecommunications markets at the expense of healthy competition.''
Forbearance from section 251(g) rate regulation materially solves the regulatory arbitrage
problem, as it results in having compensation for all “telecommunications” regulated under a
single statutory provision, section 251(b)(5). Forbearance from section 254(g) similarly limits
regulatory arbitrage by enabling originating carriers to pass through to their customers
intercarrier compensation charges incurred in completing calls.
As explained at the outset, section 160(c)’s one year statutory deadline lapsed
without the Commission either denying Core’s petition or finding it necessary to extend by 90
days section 160’s deadline. As a result, Core’s petition was deemed granted at the expiration of
the one-year mark, April 27, 2007. To the extent the Commission makes some type of
announcement regarding the merits of Core’s petition, the Commission should address
definitively: (1) its application of section 160’s standards and ambiguous statutory terms and (2)
all of the procedural issues raised by Core’s petition (many of which have been raised repeatedly

before the Commission in other forbearance proceedings, but have been left unresolved by the

Commission).

= In the Matter of Developing a Unified Intercarrier Compensation Regime, Further Notice
of Proposed Rulemaking, 20 FCC Rcd. 4685, 15 (2005) (“FNPRM”).
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II. TO THE EXTENT THE COMMISSION ISSUES AN ORDER ON CORE’S
ALREADY DEEMED GRANTED FORBEARANCE PETITION, THE
COMMISSION SHOULD EXPLAIN HOW IT APPLIES SECTION 160°S
STANDARDS AND HOW IT INTERPRETS SECTION 160°S AMBIGUOUS
TERMS

Although section 160 is an “integral part” of the “pro-competitive, de-regulatory
framework” of the Act, the Commission has taken virtually no action to implement section 160.
The Code of Federal Regulations is filled with several volumes containing many thousands of
rules implementing the Communications Act, yet the Commission has promulgated only one rule
— 47 C.F.R. § 1.53" — to implement section 160. As a result, key aspects of the Commission’s
views on section 160 are unknown, and the Commission appears to be avoiding making its views
known to perpetuate its use of section 160 as an unconstrained, malleable device.

Foremost, the Commission has neither articulated nor consistently applied a
burden of proof to forbearance petitions to determine whether sections 160(a) and (b) have been
satisfied. While generally requiring a petitioner to make an affirmative demonstration that the
test has been satisfied, it has been argued that statute requires the burden be placed on the
Commission to demonstrate that forbearance is inappropriate. As Chairman Martin wrote in a
separate statement:

I am also troubled by the fact that this item does not state that the

burden, in judging a forbearance petition, is on the Commission.

The language of section 10 places affirmative obligations on the

Commission.... Despite the statutory language, the Commission

has, in the past, placed the burden on forbearance petitioners to
demonstrate that a regulation is no longer necessary.... In my

12 47 C.F.R. § 1.53 merely provides that forbearance petitions need to be set forth as

“separate pleadings” and must reference the statutory provision in order to trigger the statutory
deadline.
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view, the Commission ought to clarify that the burden lies with the
Commission."

Even though this “troubl[ing]” issue was identified five years ago, the Commission has done
nothing to “clarify that the burden lies with the Commission” under section 160, and the
Commission should use this proceeding to make a definitive statement to the extent it determines
to issue an actual order.

Further, while section 160(a) requires that the “Commission shall forbear” from
regulations if section 160(a)’s three-prong test is satisfied, the Commission has taken a wide
variety of actions different from granting forbearance, including temporary rather than permanent
forbearance from regulations,'* extending the forbearance relief requested to telecommunications
services not addressed on the record or in the petition for forbearance,' and imposing affirmative
obligations and rule changes through the forbearance process.'® Despite taking each of these
actions, the Commission has failed to establish rules that delineate the appropriate types of

“relief” that may be granted pursuant to the Commission’s forbearance authority.

13 In re: Verizon Wireless’s Petition for Partial Forbearance From the Commercial Mobile

Radio Services Number Portability Obligation, and Telephone Number Portability,
Memorandum Opinion and Order, 17 FCC Red. 14972, 14997-98 (2002) (Separate Statement of
Commissioner Martin) (attached hereto at Tab A).

14 See, e.g., Cellular Telecommunications & Internet Association v. FCC, 330 F.3d 502
(D.C. Cir. 2003).

13 See, e.g., Petition for Forbearance of the Independent Telephone & Telecommunications
Alliance, Third Memorandum Order and Opinion, 14 FCC Rcd., 10816 (1999).

16 See, e.g., Federal Communications Bar Association’s Petition for Forbearance From
Section 310(d) of the Communications Act Regarding Non-Substantial Assignments of Wireless
Licenses and Transfers of Control Involving Telecommunications Carriers and Personal
Communications Industry Association’s Broadband Personal Communications Services
Alliance’s Petition for Forbearance For Broadband Personal Communications Services,
Memorandum Opinion and Order, 13 FCC Red. 6293 (1998).
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The FCC has never adopted any rules to guide the determination of whether, or to
what extent, maintaining a regulation or statutory provision is “necessary,” within the meaning of
section 160(a)(1), to ensure that “the charges, practices, [and] classifications” of
telecommunications carriers or services are reasonable. Nor has the Commission ever set forth a
means of determining whether the provision at issue is “necessary” for the protection of
consumers, as required by section 160(a)(2). The Commission has stated that the word
“necessary,” as used in section 160(c), sets a very low threshold, but the Commission has never
articulated whether that same, low threshold applies to the word “necessary” as used in sections
160(a)(1) and 160(a)(2). As a matter of statutory construction, of course, terms used in the same
statutory provision presumptively have the same meaning,'’ and to the extent the Commission
issues an order on the merits of Core’s deemed granted petition, the Commission should explain
its views on what the word “necessary” means in section 160(a), and explain how that relates to
the Commission’s interpretation of the word “necessary” as used in section 160(c).'®

The Commission similarly has neither clarified how the competition analysis
interplays with section 160(a)(3)’s public interest mandate, nor explained what standard is to be
applied to this determination. In fact, the Commission’s inconsistent application of the
competition analysis, as well as its failure to provide clarity regarding the type of data that must
be provided to support the competition analysis, resulted in the D.C. Circuit remanding a

forbearance order to the Commission for further consideration in A7&T Corp. v. FCC, 236 F.3d

17 See, e.g., Allen v. CSX Transp., Inc., 22 F.3d 1180, 1182 (D.C. Cir. 1994) (noting that
“[i]t is a well established rule of statutory construction that a word is presumed to have the same
meaning in all subsections of the same statute.”) (citation and internal quotation omitted).

18 Chairman Martin similarly has criticized the Commission for not articulating a
discernable standard for applying the term “necessary” as used in section 160. See 17 FCC Red.
at 14997-98 (2002) (Separate Statement of Commissioner Martin) (attached hereto at Tab A).

8
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729 (D.C. Cir. 2001)."”” The Commission needs to define the meaning of the phrases “promote
competitive market conditions” and “enhance competition among providers,” as used in section
160(b). The Commission should not continue its practice of making such determinations on a
one-off basis.

Section 160(c) has been the source of much disagreement since it was codified
over ten years ago. It provides that any “telecommunications carrier, or class of
telecommunications carriers, may submit a petition to the Commission” requesting forbearance
and imposes a one-year deadline for the Commission to deny forbearance petitions before the
petitions are “deemed granted” by operation of law. Further, the “Commission may grant or
deny a petition in whole or in part and shall explain its decision in writing.” Finally, upon a
finding that an extension is “necessary” to satisfy the forbearance requirements, the Commission
is authorized to make a one-time extension of the statutory deadline for a period of ninety (90)
days.

The extension portion of section 160(c) has been particularly troubling to date,
and as noted, Core has filed a Petition for Review challenging the Wireline Competition
Bureau’s authority to extend on its own section 160’s statutory deadline by 90 days. Pursuant to

Section 155 of the Act,”’ the Commission has delegated to the WCB Chief the “authority to

19 The Commission never addressed this remand either. AT&T subsequently withdrew its

petition.
20 47 U.S.C. § 155(c)(1) provides in relevant part:

When necessary to the proper functioning of the Commission and the
prompt and orderly conduct of its business, the Commission may, by
published rule or by order, delegate any of its functions . . . to a panel of
commissioners, an individual commissioner, an employee board, or an
individual employee, including functions with respect to hearing,

9
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perform all functions of the Bureau, described in § 0.91,” subject to certain “exceptions and

limitations.” 47 C.F.R. § 0.291. Here, the operative limitation is found in Section 0.291(a)(2).
The Chief, Wireline Competition Bureau shall not have authority to act on any
applications or requests which present novel questions of fact, law or policy
which cannot be resolved under outstanding precedents and guidelines.

47 U.S.C. § 0.291(a)(2) (emphasis added).

When the WCB Chief identified, and even relied upon “significant questions”
presented by Core’s petition as justification for granting a 90-day extension, by FCC rule he was
stripped of any “authority to act on” Core’s petition in any manner whatsoever, including the
ability to extend the time in which it would be “deemed granted.” Of course, to the extent the
“guidance” provided by the Commission is that the WCB can extend section 160’s deadline for
any reason at all, then the Commission unlawfully has written the “necessary” standard out of
section 160(c).

A further procedural issue involves the interplay between the Commission’s

obligation to deny a forbearance petition before the statutory deadline and the requirement that it

issue a writing. This issue has arisen now in four separate appellate proceedings.21 The

determining, ordering, certifying, reporting, or otherwise acting as to any
work, business, or matter ....

21 See e.g., Fones4All Corp. v. FCC, Case No. 06-75388 (9™ Cir.) (currently pending), Brief
for Respondents, 34 (“The Commission’s timely vote to deny the petition sufficed to prevent a
‘deemed granted’ under section 10(c)”); Sprint Nextel v. FCC, Case No. 06-1111 (D.C. Cir.)
(currently pending), Opening Brief of the Commission, 27-28 (“the Commission takes action
only upon a majority vote of the participating Commissioners,” and that “[w]ith four
Commissioners voting, an order denying Verizon’s forbearance petition would have required the
concurrence of at least three Commissioners.”); Qwest Corp. v. FCC, 482 F.3d 471, Brief for
Respondents, 19-20 (“...it is reasonable to conclude that the Commission’s publicly-announced
vote to adopt the order on review within the statutory deadline satisfied § 10(c)” and “... the
Commission’s timely vote to adopt the order on review was sufficient to ‘deny’ Qwest’s
forbearance petition and avoid a deemed grant.”); In re Core Communications, Inc., 455 F.3d

10
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Commission takes the view that section 160’s writing requirement is an independent obligation,
and that its vote is sufficient to deny a forbearance petition. This position, however, has not been
codified by regulation and contradicts othef regulations indicating the need for a written order as
a component of official agency action.”? To the extent the Commission plans to do anything
other than announce that Core’s petition was deemed granted at the close of the one-year
deadline, the Commission should explain in detail its views of section 160(c)’s requirements.
Such an explanation is particularly necessary to the extent the Commission takes the view that
Core’s petition has not already been deemed granted. In such an instance, the Commission must,

at a minimum, issue an order explaining its views prior to the expiration of the 90-day extension

267 (D.C. Cir. 2006), Brief for Respondents, 23-25 (“The Commission’s vote on October 8§,
2004, to grant Core’s petition in part and deny it in part was sufficient to constitute action on the
petition within the period established by Congress in 47 U.S.C. § 160(c)” and “[t]he
Commission’s regulations similarly confirm that the FCC’s denial of a petition for forbearance
may be made effective as of the vote to deny, even if the written order is issued subsequently.”).
2 The Commission’s rules establish that a decision must, in fact, be a written decision.
See, e.g., 47 C.F.R. 1.1527 (“The Administrative Law Judge shall issue an initial decision on the
application as soon as possible ... [t]he decision shall include written findings and conclusions.
...”) (emphasis added). The Commission has also recognized in other contexts that a vote is
necessary, but not sufficient, to create agency action. See 47 C.F.R. 0.201 (“The Commission, by
vote of a majority of the members then holding office, may delegate its functions either by rule
or by order ....”) (emphasis added). Similarly, official FCC action occurs on the date of public
notice of an FCC decision. Under the Commission’s rules, “public notice” for non-ruling
making decisions means the date on which the order is released. See 47 C.F.R. § 1.4(b)(2)
(“public notice means the date of any of the following events; . . . (2) For non-rulemaking
documents released by the Commission . . ., the release date.””). Thus, agency action for non-
rulemaking proceedings is the date on which the full text of the FCC’s order is released, not the
date upon a which a “vote to adopt” a proposed order takes place. In the Matter of Adelphia
Communications Corp., 12 FCC Rcd. 10759, 10760 (1997) (stating, “[I]n the instant matter, the
public notice for the Order in question occurred on May 5, 1997, since the full text of the Order
was released to the public and press on that date.”) (emphasis added); see also MCI v. FCC, 515
F.2d 385 (D.C. Cir. 1974) (release of the full text of a Commission order constitutes official
action).

11
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purportedly granted by the Bureau to the full Commission, otherwise the Commission also will
miss the purportedly extended deadline.

III. CORE’S REQUEST FOR FORBEARANCE IS PROPER UNDER SECTION 160

In response to Core’s forbearance petition, the ILEC representatives seeking to
preserve their regulatory advantage over Core and others made two procedural arguments. First,
some have argued that Core is not a proper petitioner. Second, some have argued that
forbearance from section 251(g) rate regulation would not result in that “telecommunications”
traffic falling under section 251(b)(5). Both claims are incorrect.

A. Core Is A Proper Petitioner, And Core’s Petition Is Proper

A variety of rural ILECs claim that Core somehow “lacks standing” to petition the
Commission for the forbearance Core has requested. That argument fails immediately. Section
160 states unequivocally that any “telecommunications carrier, or class of telecommunications
carriers, may submit a petition to the Commission” requesting forbearance from “any provision”
of the Act or Commission regulation. Core easily satisfies that standard, as it is without question
a telecommunications carrier.

In any event, even though the FCC is not an Article III court, all that Article III
standing demands is that the petitioner allege personal injury fairly traceable to the conduct in
question and that the identified harm can be redressed by the requested relief. See Allen v.
Wright, 468 U.S. 737, 751 (1984). Core easily meets that standard too. Core is injured by the
application of disparate intercarrier compensation systems, which have the effect of harming
Core. When Core sends traffic to ILECs, ILECs charge non-cost based “access” charges
regulated under section 251(g), which in some cases are well over $0.010 per minute. Moreover,

unrebutted record evidence in this proceeding demonstrates that certain ILECs charge $0.13 per

12
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minute for traffic termination. When ILECs send traffic to Core, the ILECs pay Core much
lower rates set under section 251(b)(5), which run approximately $0.0020 per minute, and under
the FCC’s ISP Remand Order, which established a per minute rate of $0.0007. As outlined in
Core’s petition and elsewhere, the Commission has repeatedly concluded that the cost
terminating traffic is the same, regardless of statutory classification or traffic type, and as a result,
Core suffers harm from the Commission’s on-going perpetuation of disparate, irrational rate
categories that favor ILECs and punish new entrants. Forbearance from section 251(g) rate
regulation redresses this harm by placing all “telecommunications” traffic under section
251(b)(5). As aresult, all intercarrier compensation rates are thus subject to a single standard for
all telecommunications traffic and all carriers. In addition, the elimination of section 254(g) rate
averaging and integration enables carriers to recover their traffic termination costs from their
customers, which otherwise would be precluded.

Separately, the DC Circuit has determined that section 160 obligates the
Commission to resolve forbearance petitions on the merits, even in cases where the requested
relief is hypothetical and the telecommunications carrier doesn’t even agree that the provision at
issue creates regulatory obligations on the petitioning telecommunications carrier. As the DC
Circuit has noted, the Commission “may not refuse to consider a [forbearance] petition’s merits
solely because the petition seeks forbearance from uncertain or hypothetical regulatory
obligations.” Similarly, the Commission may not avoid Core’s petition due to the pendency of
the Commission’s intercarrier compensation rulemaking, which the Commission convened over

seven years ago, or any other on-going proceeding. The Commission rejected an identical

2 AT&Tv. FCC, 452 F.3d 830, 837 (D.C. Cir. 2006).
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argument in resolving a recent Qwest forbearance petition,”* and that result precludes that

rejected argument here.

B. 251(b)(5) Applies To All “Telecommunications” That Falls Outside Of
Section 251(g)

Despite the clarity of Core’s petition and the notice afforded to carriers, some
parties insist that grant of Core’s petition would create regulatory uncertainty by promulgating
new regulations.25 However, this view demonstrates a fundamental (intentional or unintentional)
misunderstanding of forbearance and Core’s request. Under 47 U.S.C. § 160, forbearance does
not result in any new regulation. Rather, the section gives the Commission the ability to refrain
from enforcing certain provisions or regulations. Because the 1996 reciprocal compensation
regime in 251(b)(5) applies to all telecommunications, carriers are fully aware of the rules and
obligations embodied in that provision. There is no confusion created; instead, regulatory
certainty is increased by unifying intercarrier compensation into a statutory regime that Congress
applied to all telecommunications as a default.’® Indeed, the Act clearly contemplates a
transition to 251(b)(5) regulations for all “telecommunications” and pre-existing access charge

rates have been pfeserved only temporarily through 251(g).

24 Petition of Qwest Communications International Inc. for Forbearance from Enforcement

of the Commission’s Dominant Carrier Rules as they Apply after Section 272 Sunsets,
Memorandum Opinion and Order, 22 FCC Red. 5207, 13 (2007).

% See Western Telecommunications Alliance Comments at 9.

2 The Commission has stated that any intercarrier compensation reform should “require
minimal regulatory intervention and enforcement.” FCC Acts to Eliminate Outmoded
Intercarrier Compensation Rules, News Release (Feb. 10, 2005). Forbearance from 251(g) rate
regulation clearly satisfies this Commission goal.

14
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In 1996, Congress established the “reciprocal compensation” regime, codified in
47 U.S.C. § 251(b)(5). This regime imposes a duty on all local exchange carriers to establish
reciprocal compensation agreements for the transport and termination of telecommunications.
Section 251(b)(5)’s plain language imposes the reciprocal compensation duty on all
“telecommunications,” which the Congress has defined as “the transmission, between or among
points specified by the user, of information of the user’s choosing, without change in the form or
content of the information as sent and received.”’ Section 251(g), however, temporarily “carved
out” from section 251(b)(5) certain categories of traffic that carriers were exchanging prior to the
passage of the 1996 amendments to the Act. Thus, forbearance from section 251(g) eliminates
the “carve out” and leaves in its place section 251(b)(5) and its associated regulations.

Any conclusion by the Commission that forbearance from 251(g) would not resuit
in application of 251(b)(5) would have to mean that some of the traffic enumerated in 251(g)
does not qualify as “telecommunications.” Such a result would be entirely nonsensical. The
Commission’s own words and implementing rules confirm that each category of traffic
enumerated in section 251(g) is “telecommunications” carved out temporarily from section
251(b)(5). For example, the Commission’s rules state that reciprocal compensation applies to
“telecommunications traffic exchanged between a LEC and a telecommunications carrier...,
except for telecommunications traffic that is interstate or intrastate exchange access, information

access, or exchange services for such access.”® Similarly, the Commission and circuit courts

27 47 U.S.C. §153(43).

28 47 C.F.R. § 51.701 (emphasis added).
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have uniformly and without exception categorized each section 251(g) category as
“telecommunications,” as defined in the Act, in various cases, orders, and notices.?

In 1999, the Commission noted that section 251(g) “is merely a continuation of
the equal access and nondiscrimination requirements and nondiscrimination provisions of the
[AT&T] Consent Degree until superseded by subsequent regulations of the Commission.”™ In
the 2001 ISP Remand Order, the Commission declared that section 251(b)(5)’s reciprocal

compensation regime was subject to a temporary “carve-out” in 251(g).3' “Unless subject to

further limitation, section 251(b)(5) would require reciprocal compensation for transport and

»  See eg, United States v. Western Elec., Inc., 969 F.2d 1231, 1234 (D.C. Cir. 1992)
(defining exchange access as “the provision of exchange services for the purpose of originating
or terminating interexchange telecommunications™) (quoting United States v. American Tel. &
Tel. Co., 552 F. Supp. 131 (D.D.C. 1982), aff'd mem. sub nom. Maryland v. United States, 460
U.S. 1001 (1983)); ISP Remand Order at 944(2001) (information access is “the provision of
specialized felecommunications services ... in connection with the origination, termination,
transmission, switching, forwarding, or routing of telecommunications traffic to or from the
facilities of a provider of information projects”) (emphasis added); Western Elec. at 1234
(“Exchange access services include any activity or function performed by a BOC in connection
with the origination or termination of interexchange telecommunications.”). Similarly, in the ISP
Remand Order, the Commission recognized that “all of the services specified in section 251(g)
have one thing in common: they are all access services or services associated with access. Before
Congress enacted the 1996 Act, LECs provided access services to IXCs and to information
service providers in order to connect calls that travel to points - both interstate and intrastate -
beyond the local exchange. In turn, both the Commission and the states had in place access
regimes applicable to this traffic, which they have continued to modify over time.” ISP Remand
Order at 437 (emphasis added).

30 Deployment of Wireline Services Offering Advanced Telecommunications Capability,
Memorandum Opinion and Order, 15 FCC Red. 385, 407, 947 (1999).

3 ISP Remand Order at §32 (2001). The ISP Remand Order changed the “focus of [the]
inquiry” to “the universe of traffic that falls within subsection (g) and not the universe of traffic
that falls within subsection (b)(5).” Id. at § 34. Thus, the analysis “begin[s] with the assumption
that all traffic [i]s subject to reciprocal compensation unless it fit[s] within § 251(g)’s carve-out.”
Owest Corp. v. Washington State Utilities & Transportation Comm’n, 2007 WL 1071956 (W.D.
Wash. 2007).
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termination of al/ telecommunications traffic, — i.e., whenever a local exchange carrier exchanges
telecommunications traffic with another carrier. Farther down in section 251, however, Congress
explicitly exempts certain telecommunications services from the reciprocal compensation
obligations.”* The services delineated in section 251(g) — “exchange access, information access,
and exchange services for such access” — were thus temporarily placed outside of section
251(b)(5).** Section 251(g) is merely a “transitional enforcement mechanism” designed to be a

temporary solution.** Thus, “section 251(g) serves as a limitation on the scope of

‘telecommunications’ embraced by section 251(b)(5).. D

Subsequent to the ISP Remand Order, the Commission issued a Notice of Inquiry
regarding section 251(g) and the process for eliminating section 251(g)’s preservation of
antiquated forms of intercarrier compensation. There, the Commission noted as follows:

[T]he Commission most recently interpreted section 251(g) in the ISP-
Bound Traffic Order on Remand, where the Commission discussed the
relationships between sections 251(g) and 251(b)(5). The Commission
found that section 251(g) maintains the “receipt of compensation
requirements that apply to “information access” services, and thus, the
Commission concluded, excepts those services from the requirements of
section 251(b)(5) that “carriers establish reciprocal compensation
arrangements for the transport and termination of telecommunications.”
That is, the Commission found that Congress, through section 251(g),
“limited the reach of section 251(b)(5) to exclude ISP-bound traffic.” The

32 ISP Remand Order at 4 32.

33 47 U.S.C. § 251(g). In its ISP Remand Order, the Commission determined that ISP
traffic was subject to the 251(g) carve-out provision. See ISP Remand Order at 3 (“Congress,
through section 251(g), expressly limited the reach of section 251(b)(5) to exclude ISP-bound
traffic”).

34 WorldCom, Inc. v. FCC, 288 F.3d 430, 433 (2002) (quoting In the Matter of Deployment
of Wireline Services Offering Advanced Telecommunications Capability, 15 FCC Rcd. 385, 407
(1999)).

35 ISP Remand Order at J40.
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Commission concluded that section 251(g) preserves the existing
compensation regime for that traffic and the Commission’s authority to
change that regime.*®
In this same Notice of Inquiry, the Commission acknowledged that one method of superseding
the requirements of section 251(g) would be for the Commission to “forbear from such
requirements” pursuant to section 160.%

In 2004, the Commission again recognized 251(g) as a “carve out” of “the scope
of section 251(b)(5) by section 251(g), which preserves certain pre-Act equal access and
interconnection arrangements, including compensation arrangements.™®  Indeed, the
Commission’s forbearance grant in Core demonstrates unequivocally the operation of section
251(g)’s carve out and its interplay with section 251(b)(5). Under the original ISP Remand
Order, the so-called “new market” bar set a 251(g) compensation rate of $0.00 in the states of
New York and Pennsylvania for Core. Upon grant of Core’s forbearance request, Core became
entitled to the state set 251(b)(5) compensation unless and until other provisions of the ISP
Remand Order “kicked in” upon meeting of certain thresholds (e.g., 3:1 ratio and mirroring rule).

In 2005, the Commission again recognized that section 251(g) “carved out access traffic from the

36 Notice of Inquiry Concerning a Review of the Equal Access and Nondiscrimination

Obligations Applicable to Local Exchange Carriers, Notice of Inquiry, 17 FCC Rcd. 4015, 19
(2002).

37 Id., 910 (emphasis added).
38 Petition of Core Communications, Inc. for Forbearance from 47 U.S.C. § 160(c) from

Application of the ISP Remand Order, Memorandum Opinion and Order, 19 FCC Red. 20179
(2004) (emphasis added) aff’d In re Core Communications, Inc., 455 F.3d 267 (D.C. Cir. 2006).
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scope of section 251(b)(5).”*° Thus, forbearance from 251(g) rate regulation leave in its place
251(b)(5) rate regulation.*’

For all of these reasons, there can be absolutely no doubt that forbearance from
rate regulation pursuant to section 251(g)’s carve out subjects all “telecommunications” to
section 251(b)(5). Forbearance from 251(g) rate regulation merely leaves whole what 251(g)

! and subjects all telecommunications to a

“carved out,” or “remove[d] from a larger whole,
unified rate regime of section 251(b)(5) reciprocal compensation, achieving the Commission’s
stated intercarrier compensation goal. Any other suggestion by the Commission would
contradict the structure of the statute and a raft of Commission precedent. Accordingly,
forbearance results in the relief requested by Core and furthermore satisfies one the

Commission’s longest outstanding policy goal: unifying intercarrier compensation regime under

a single standard.

39 FNPRM at §79.
40 There should be nothing surprising in the fact that forbearing from one set of regulations
can leave in their place other regulations. For example, the Commission has in the past granted
forbearance from “dominant carrier” regulation, and upon receipt of such forbearance, the
formerly “dominant carrier” became subject to “nondominant carrier” regulation. See, e.g.,
Petition of Qwest Communications International Inc. for Forbearance from Enforcement of the
Commission’s Dominant Carrier Rules as they Apply after Section 272 Sunsets, Memorandum
Opinion and Order, 22 FCC Rcd. 5207, 949 (2007) (forbearing from ‘“dominant” carrier
regulation and noting that as a result Qwest will be “subject to nondominant carrier regulation”).

4 WordWeb Online, Carve Out (30 June 2007), available at http://www.wordwebonline.com.
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IV. CORE’S PETITION FOR FORBEARANCE SATISFIES THE REQUIREMENTS
OF SECTION 160(A) AND SECTION 160(B)

For eleven years, the Commission has repeatedly expressed the need to reform
intercarrier compensation regulations into a unified regime to eliminate regulatory arbitrage.*
Forbearance from section 251(g) rate regulation and 254(g) rate averaging and rate integration
achieves both a unified regime and works to eliminates regulatory arbitrary. Those benefits alone
are sufficient to support a Commission finding (in addition to the deemed grant) that Core’s
petition satisfies the requirements of sections 160(a) and ®).?

A. Core’s Request For Section 251(g) Forbearance Satisfies The Statute’s
Requirements

ILECs were the only industry segment that opposed Core’s request for forbearance
from 251(g) rate regulation, yet in their recent comments in CC Docket No. 02-39, those same
ILECs revealed that maintaining section 251(g) rate regulation is not: (i) necessary to constrain
the actions of telecommunications carriers; (ii) necessary to protect consumers; and (iii) in the
public interest. Furthermore, it is self-evident that maintaining different cost recovery schemes

for providing identical functionality impedes and does not enhance competition. Competition

2 See e.g., Implementation of the Local Competition Provisions of the Telecommunications

Act of 1996, First Report and Order, 11 FCC Rcd. 15449, 91033 (subsequent history omitted)
(“rates that local carriers impose for the transport and termination of local traffic and for the
transport and termination of long distance traffic should converge”); In the Matter of Developing
a Unified Intercarrier Compensation Regime, Notice of Proposed Rulemaking, 16 FCC Rcd.
9610 (2001); In the Matter of Developing a Unified Intercarrier Compensation Regime, Further
Notice of Proposed Rulemaking, 20 FCC Red. 4685 (2005).

s Indeed, the Commission has recognized that a single factual predicate is sufficient to
satisfy all of the requirements of sections 160(a) and (b). Petition of Qwest Communications
International Inc. for Forbearance from Enforcement of the Commission’s Dominant Carrier
Rules as they Apply after Section 272 Sunsets, Memorandum Opinion and Order, 22 FCC Rcd.
5207, 9950-52, 73, 75 (2007) (finding that because Qwest lacks “market power” its forbearance
petition satisfies sections 160(a) and (b)).
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demands a system that enables carriers to receive equal pay for equal work. Accordingly, Core’s
request for forbearance from section 251(g) rate regulation satisfies the standards set forth in
sections 160(a) and (b).

In CC Docket No. 02-39, a related on-going proceeding examining section 251(g),
AT&T very recently agreed with Core that the requirements “maintained under section 251(g) no
longer serve[] a valid regulatory purpose.”* What’s more, AT&T states that the Commission
should find that section 251(g) has “been fully implemented by: the nondiscrimination and
pricing requirements in sections 201, 202, 203, and 272(e), the section 251(b)(3) dialing parity
requirements, and the interconnection requirements imposed by section 251,”*> which includes
section 251(b)(5)’s compensation requirements for the transport and termination of
interconnected “telecommunications.” Moreover, “the requirements carried over by section
251(g) are fully implemented by sections 251(a), (b) and (c) of the Act and the Commission’s
rules contained in Part 51.* As a result of the Commission’s “comprehensive set of rules
associated with interconnection,” AT&T agrees with Core that the Commission “should find that
251(g) has been fully implemented by other sections of the Act or the Commission’s rules,”*’
including section 251(b)(5).

Alaska Communications .Systems similarly agrees that “[s]ection 251(g)’s

obligations are irrelevant in the current competitive marketplace and superfluous in l